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Above: Bert Goldwater of Nevada and Walter Powers of Massachusetts, then 
Chairman and Vice-Chairman of the National Conference of Bar Examiners, were 
photographed before the first session of the Philadelphia meeting. 


Below: Charles L. Moore of Ohio shakes hands with Harry Nadell of New Jersey 
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the sessions in Philadelphia. 
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Above: Judge Thomas S. Dawson, member of the Kentucky Board of Law Exam- 
iners, checks over the program with Mrs. Alice O’Leary Ralls, Executive Secretary 
of the Washington State Bar Association. 


Below: Judge Charles L. Foster, Chairman of the North Dakota State Bar Board, 
welcomes to the meeting Frank M. Travaline, Jr., new member of the New Jersey 


Board of Bar Examiners. 














Information Please Panel 


The Monday afternoon program for our annual meeting, 
August 22-23 in Philadelphia, included an “Information 
Please” Panel of four members, with Shelden D. Elliott as 
moderator. Following brief talks by “the big four”, there was 
a spirited question-and-answer period. In this issue are 
published the talks by Goscoe O. Farley and Len Young 
Smith, two members of the panel. Other parts of the proceed- 
ings will appear in The Bar Examiner for January. 


How to Get Help from Law Professors 


in Grading Bar Examinations 
By Goscoe O. Farley 


Secretary, California Committee of Bar Examiners 





I think the credit our moderator has given me for the little part 
I have played in the California bar examination is very much ex- 
aggerated. When I entered upon my duties there ten years ago, the 
system had already been set up and all we have done since is to 
make a few refinements. Shelden Elliott, our moderator, was one 
of the capable gentlemen who did set up our system quite a few 
years ago. 


When Mr. Goldwater, the Chairman of our Conference, invited 
me to participate in this panel and to propose a title or a subject to 
speak on, I happened to be very busy proposing legislation to our 
state legislature. As a result, I did not give enough thought to my 
title and now I find that it sounds too professorial for the few simple 
words I have to say. So, informally at least, I should like to change 
my title to simply this: How can we best get help from law school 
professors in grading the bar examinations? 


Now, some of you may wonder whether we should get help from 
this source. My answer is that I am sure that all or nearly all bar 
examiners who have tried getting the assistance and advice of law 
school professors in grading their examination will agree that the 
grading has been vastly improved; as Mr. DeGraff might put it, the 
grades have become more reliable. 
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{ think it goes without saying that law school professors are 
nighly qualified to give assistance in the bar examination. It is an 
examination, of course, that for the most part tests recent graduates 
of law schools, the professors’ product. Just as the blending of two 
good straight whiskies will produce a more delectable bourbon, so my 
Kentucky friends tell me, so will the blending of the skill and experi- 
ence and knowledge of law school professors on the one hand and of 
bar examiners on the other produce a better examination. 


I do not intend to imply by this that the bar examiners should 
abdicate a portion of their office and share it with the law schools. 
After all, the duty of determining who is qualified to practice law 
is a function of the courts or of those to whom the courts have dele- 
gated the duty, the bar examiners. But this does not mean that we 
cannot obtain information from any competent source, evaluate that 
information and, if we find it good, use it. 


For many years in my own state, and this is true in many other 
states too, we have followed a number of methods for obtaining and 
using the assistance and advice of law school professors. I should like 
to describe briefly two of these methods. They are both made use of 
after the examination has been given, but before the grading starts. 
I think it is preferable that such assistance come after the examina- 
tion is over so there cannot be any criticism that the professors are 
getting a look at the questions before the examination. This waiting 
until the examination is over to get their assistance will delay the 
grading very little, certainly not unduly, I think, for the great benefit 
it gives us. 


The first kind of assistance we get from the professors is to obtain 
a critical report on each question in the examination. We get such a 
report from every professor, or rather we ask for it from every 
professor, in our own schools and also from the professors in three 
or four schools outside our state which usually furnish a substantial 
number of applicants. Immediately after the examination is over we 
send a set of questions to each professor who teaches bar examination 
subjects, and we ask him to study the questions in his particular 
fields and then to send us a report covering three aspects. 


The first thing we ask him is to tell us what points he thinks are 
in the question and what suggestions he has for grading them. For one 
thing, of course, this acts as a check on our own analysis. I do not 
mean by this that if a professor disagrees with us we automatically 
accept his solution, but it does act as a red flag for us to go back 
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and recheck the question carefully and determine who is correct. 
Occasionally some professors will report that a question contains 
a certain point while other professors will neglect to mention it. 
This can simply mean that some professors think the point is so obvious 
and elementary that it does not require discussion. On the other hand, 
it may mean that the point is so obscure and hard to discern that even 
professors who teach this subject failed to notice it. Or the difference 
of opinion may be due to some ambiguity in the question. You will 
have no trouble, after studying the reports from the various professors, 
in determining where the difficulty lies in such case. 


The professors’ reports help us with the grading in various ways. 
For example, if there is a split of authority on a certain point, they 
tell us whether in their opinion an applicant should be held to a 
discussion of both lines of authority or only one. They tell us what 
points they think are of major importance and what are only minor. 
They suggest what we might expect in the way of answers if applicants 
read the question in various ways, if they put different interpretations 
on the question, or if they make different assumptions. They refer to 
applicable statutes that are covered in the usual law school course 
and they cite leading cases on the point. 


I can assure you we know a great deal more about the question 
after studying these reports from the professors than we ever knew 
before, regardless of how much time we have devoted to our work. 


The second thing the professors tell us in these reports is whether 
the problems in the question were covered in their course. In other 
words, are their own students prepared to handle the problems in the 
question? Now, as you bar examiners know, it is extremely difficult 
to keep up-to-date on law school coverage. Several years ago we made 
a survey of some nineteen or twenty law schools to find out the 
precise scope of the coverage of their courses in our fifteen bar exam- 
ination subjects. The results were very interesting. 


For example, we learned that these nineteen or twenty schools 
used one hundred twenty-two different case books in these fifteen 
subjects, or an average of about eight case books per course. 


Another thing, different professors using the same book will often 
cover different portions of the book. 


In addition, the same professor, from one year to another, will 
cover, or at least emphasize, different parts of the book. Change in 
teaching is necessary to keep up with the progress of the law, but it 
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means that sometimes a bar examination will contain problems that 
have not been covered at law school. Now, I do not say this is 
necessarily bad, but it is something the bar examiner should know and 
keep in mind when he grades the answers. Perhaps it is a good thing 
to require an applicant to demonstrate his ability and powers of 
analysis in an unfamiliar field of law, but we should be aware of it 
when we are grading the pavers. This is a good test of his reasoning 
power, but we should likewise grade on this basis and not require 
detailed knowledge of the unfamiliar subject. 


For example, if you were to ask a question on constitutional law 
containing a point involving the prohibition against impairment of 
the obligation of contracts, you would probably find from the reports 
of various professors that this is a subject that is rather hastily gone 
over at law school. In grading the question you would take that 
into consideration and not demand a great detail of knowledge and 
precision in the answer. 


Sometimes you will find from the professors’ reports that a 
particular point or topic has been covered thoroughly at some schools 
but that it has not been covered at other schools. This presents a 
difficult problem and it is certainly something you should know before 
you start grading. 


You will find that professors are very glad to give you this 
information because, quite naturally, they want you to know if their 
own students have not been exposed to certain parts of the examina- 
tion. 


The third thing we ask the professors to tell us is whether in their 
opinion the question is too hard, too easy, or just about right. In 
other words, are the points readily discernible, or are they very hard 
to uncover? I think all of you have had the experience from time to 
time of being disappointed at the general run of answers to a question 
that you considered very easy. You are then faced with the dilemma 
of either giving the majority of the applicants a low grade or of 
lowering your own standards. One person’s idea, however, of the 
easiness or hardness of a question may be very wide of the mark. One 
person may find a question easy because he specializes in that field 
of law, or perhaps he had a case once involving that problem, or 
perhaps as a student he wrote a law review article on it. 


If you should find that most professors tell you a question is pretty 
hard and your sampling of the answers indicates the applicants have 
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had trouble with the problem, you certainly should stop, look and 
listen before proceeding with your grading if you still think the 
question is easy. Conversely, if the professors tell you the question is not 
hard, if they tell you that all the points were covered in their courses, 
then if you find that the general run of answers is poor, you have 
some tangible evidence for believing that the applicants are poorly 
prepared in that particular subject. 


Now, this first kind of assistance I have described has to do 
primarily with the questions in the examination. The second kind of 
assistance we get, and which I am coming to now, is primarily con- 
cerned with the answers in the examination. 


The precise method of getting and using this assistance will have 
to be varied to fit your particular system. In my own state, because of 
the large number of applicants, we use a staff of twenty-nine readers, 
one reader for each examination question. These readers serve directly 
under the supervision of our Committee of Bar Examiners. After a 
reader has become thoroughly familiar with his question, he studies 
and then tentatively grades some fifty or sixty answers. After that 
he meets with the Committee and discusses and explains the basis 
of his tentative grading; he tells why he thinks certain points are 
essential and why others are not; he explains the amount and kind of 
discussion he is requiring on each point for a satisfactory grade; and, 
in general, he discusses the problems he has encountered in the grading 
of the question. Likewise, in the meantime, the members of the Com- 
mittee have read and studied a number of answers and they discuss 
among themselves and with the reader the proper basis for grading 
them. At these conferences a large number of answers of various types 
are read aloud and discussed and the proper grade decided upon. We 
have found it very helpful to invite to these conferences two or three 
law school deans or professors. We get them to actively participate in 
the discussion and in the determination of the grades to be given. 
As you know, the grading of an examination simply cannot be done on 
a mechanical basis. You will find many different approaches to the 
same problem, sometimes several of them equally good. You will find 
papers where the applicant, otherwise good, has misread the question. 
You will find cases where an applicant has mistaken the subject of a 
question. He may conceive it to be in equity instead of real property 
and so forth and so on. It especially takes much skill and experience 
to evaluate properly answers that do not conform to the norm, and 
here you will find the services and assistance of the law school deans 
and professors very valuable. 
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We have ten accredited schools in our state and we rotate our 
invitations to these schools in such a way that each school sends a 
representative about every fourth or fifth examination. We should 
like for all of the faculty members to come in and sit with us each 
examination while we discuss the grading, but it would take a fair- 
sized room, for one thing, to seat all of the professors from ten law 
schools, and, another thing, I think that under the law of diminishing 
returns the benefit would rapidly level off, and the additional time it 
would take for each professor to contribute his part would simply be 
more than we could cope with. Therefore, we limit the number of 
professors to two or three. 


Do not hesitate, if you’re about to, to follow this system for fear 
the professors will tend to grade easier than you do. Over the years, 
our experience has been that their ideas of grades differ very little 
from ours and, when they do differ, their grades are just as apt to be 
lower as higher. 


This procedure serves another purpose, in addition to being of 
substantial benefit to the examination itself. It lets the professors 
know how you grade the papers, it lets them know what your standards 
are, and it stops a lot of the wild rumors going around as to what the 
bar examiners expect of the applicants. 


In conclusion, let me point out that this is also one of the best 
ways you can arrange for cooperation between the law schools and 
the bar examiners. It promotes a better understanding of each other’s 
problems. It is something the law schools are very interested in. It 
makes for good will. Cooperation is a subject that is going to be gone 
into tomorrow in greater detail, but I’d like to say now that this is a 
good, practical way of doing it. For one thing, the problems to be 
considered are concrete, alive and real. Usually, at other meetings 
between bar examiners and law school professors the discussion is 
apt to be on a theoretical basis, and not as interesting or practical. 


I believe that any of you who try this system will reach the same 
conclusion we have. As our Kentucky friends do: Let’s have a little 
blending. 








The Examiner and the Repeater 


By Len Young Smith 
President, Illinois State Board of Law Examiners and 
Present Chairman, National Conference of Bar Examiners 


In the last eight years, 3,071 applicants, or approximately thirty- 
five per cent of the total number of 8,590 writing the sixteen exam- 
inations given during this period, have received the following notice: 
“We regret to inform you that you have failed to pass a satisfactory 
examination for admission to the Bar of the State of Illinois, as re- 
quired by Rule 58 of the Supreme Court.” For many who received 
this discouraging message it was the first time that they had ever 
failed an examination; for others, who might well be described as 
semi-annual contributors to the solvency of the Board of Law Exam- 
iners, the letter was a familiar story. Whether the unhappy recipients 
were graduates of the great law schools of the country or were those 
writing the examination the tenth or eleventh time, the only informa- 
tion given them was the unadorned statement of failure. Some have 
failed to pass by the narrowest of margins; others have received grades 
so low that the possibility of ever passing appears remote in the 
extreme. 


Each member of our Board considers that one of his principal 
duties and functions is to hold himself available for conferences with 
every unsuccessful applicant who manifests a desire to consult with 
him. They have been coming to us in ever increasing numbers since 
our accessibility has become generally known. And, after nearly eight 
years, I feel that perhaps our most useful service is this conference 
work. 


In September of 1954, 185 applicants did not pass the Illinois bar 
examination. Of these, approximately 125 availed themselves of the 
privilege of consultation with John B. Hendricks, the Secretary of 
the Board at Springfield, Frank R. Reid, Jr., of Aurora, George B. 
Lee of Harrisburg, Robert A. Sprecher, the other Chicago member 
of our Board, and myself. In March of 1955, 125 applicants failed to 
pass the examination. Approximately 85 have consulted with one 
or more members of the Board. It is evident that the applicants think 
the conferences serve a useful purpose. 


One applicant expressed, somewhat inadequately, the views of 
many who come to us: “I know that I am not in a class by myself 


171 








when I say the failure came as a shock to me. Since the receipt of it 
I have again gone over the exam to ascertain where and on what I 
fell down on. I tried not to be over-confident in my answers and yet 
there was a certain amount of confidence which I could not dispel. 
And this problem arises. I intend to repeat the exam in September 
but, if at all possible, I do not want to repeat my performance. At 
present I cannot help but think if I do not know where I went wrong 
last month what is there to prevent me from doing the very same in 
September?” 


The problems upon which unsuccessful applicants seek light are 
varied. Nearly all of them would like to know how close they came 
to passing. This question, in our opinion, is a legitimate inquiry. An 
applicant is entitled to know whether he was within a reasonable 
range of passing the examination, or whether he wrote a miserable 
paper and failed utterly. These applicants would, of course, like 
to know the numerical grades they received. This information we 
never divulge. No useful purpose would be served by giving out 
precise figures. Would the applicant who failed to pass by one point 
be any happier if he knew that fact? Or would the applicant who 
received the lowest grade out of 583 on his tenth examination be less 
discouraged from seeking to write an eleventh examination knowing 
this fact? I doubt it. 


The advice given to those who are reasonably close to passing 
differs from that given to those whose grades are well below passing. 
We generally tell applicants who fail by only a few points that they 
should continue to pursue the same methods of review for the next 
examination which they had employed for the last one. It seems 
impracticable that such applicants should attempt an entirely new and 
different method of preparation. What is really needed is simply 
an intensification of effort—just a little more “push”. The morale of 
most applicants who have failed by a few points is instantly improved 
with the knowledge that, for all practical purposes, they were in the 
group of applicants who barely passed the examination. In other words, 
some were a few points above an arbitrary line; others were a few 
points under. In a very real sense, they were in the same group. 


The applicant who fails by a wide margin receives affirmative 
suggestions incident to preparing himself for another examination. 
He, as well as most of those who write our examination, both suc- 
cessfully and unsuccessfully, take the so-called “quiz” or “bar 
review” courses. The self-styled quizmasters cannot prove that their 
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courses result in a higher percentage of applicants passing the exam- 
ination; the examiners, on the other hand, cannot prove that applicants 
would fare equally as well if they reviewed without taking a bar 
review course. The virtue, if any, that the quiz courses possess is 
that they require the student to allocate his time in preparing himself 
to answer questions on twenty different subjects. Without an organized 
review, most of them find, two or three weeks before the date of 
the examination, that they have reviewed only about one-half of the 
subjects. So, we do not attempt to discourage applicants who have 
received low grades on our examinations from taking the bar review 
courses. 


Comprehensive review of some sort, after three years’ study in 
law school, is desirable before taking the bar examination. The ideal 
situation, in our opinion, would be for the law schools to offer a 
comprehensive survey or review to their students immediately after 
graduation. Our advocacy of such a comprehensive review sponsored 
by the law schools has met with but little approval on the part of 
the deans. 


In addition to an organized review, we usually suggest that the 
applicant read the headnotes to opinions in the last ten volumes of the 
Illinois Supreme Court Reports. This number is recommended because 
it covers a period of about three years, and, during a three-year period, 
the court tends to cover the whole realm of State law. The suggestion 
is not as formidable as it might appear. First, we point out that head- 
notes on subjects not covered upon the bar examination do not require 
reading. This eliminates all of the opinions on such subjects as drainage 
districts, local taxation and municipal corporations. With respect to 
the headnotes on the subjects we cover, we point out that the head- 
notes should indicate whether it will be helpful to read the entire 
opinion. The headnotes—legal capsules, if you please,—give the appli- 
cant another approach to the law. And the more approaches, the 
better equipped he will be in answering bar examination problems. 


Not only do we refer him to the Illinois authorities, but we also 
suggest that he read the headnotes of the more recent opinions of the 
United States Supreme Court on Constitutional Law. Here we point 
out that it will be unnecessary to read opinions dealing with patents, 
trade marks, admiralty matters and the Indian tribes. 


We suggest that elementary texts be used for purposes of review- 
ing for the next examination, at the same time cautioning applicants to 
not read texts on all of-our twenty subjects. Avoidance of what might 
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rightly be described as the heavy treatises is urged. We make an 
effort to base our questions on fundamental principles. To the extent 
that we achieve our objective, the more elementary texts will serve 
the applicant’s purpose. Our recommendations here are largely 
negative. We suggest that applicants do not read Wigmore on Evi- 
dence and Williston on Contracts, monumental works and invaluable 
research aids but, in our opinion, not so serviceable in preparing to 
write an Illinois bar examination. Rarely do we recommend a par- 
ticular text. 


The questions on the examination which the applicant failed 
hold the key to the most useful device for successful writing of the 
next examination. I suggest to many applicants that they take their 
old bar examination questions—and some of them have many sets— 
go to a law library, run down the problems presented, and, from the 
official reports and other authorities, write correct answers to our old 
questions. The suggestion appalls some because of the fact that it 
obviously requires a great amount of time. The reward lies in the 
fact that there is no substitute for writing. If the advice is followed, 
the applicant does more than write—he reads and engages in at 
least a modest amount of research, and then writes, we hope, satis- 
factory answers to our questions. This process assures a thorough 
review. At the same time, for better or for worse, the repeater cannot 
help but begin to comprehend how the examiners frame (I do not 
particularly like the connotation the word carries) their questions. 
And, once he succeeds in putting himself in the examiner’s place, he 
has progressed far to achieving his goal of successfully writing a 
passing examination. Occasionally, I offer to read the applicant’s 
answers to old bar questions, and if the applicant brings them to me 
for comment, we have a second conference. 


Many come to us troubled with a common problem: how to 
answer a question. Invariably the question is asked whether long or 
short answers are desired. Many of the applicants have received 
erroneous advice that we prefer one or the other. Their question does 
not admit of a categorical “Yes” or “No” reply. Some questions 
require relatively exhaustive treatment; others can be answered almost 
summarily. We try to point out that it is not how much is written, but 
what is written. Answers can be too brief. On our last examination, 
one unsuccessful applicant did not write more than nine lines on any 
question. Perhaps one could pass our examination by writing no more; 
I doubt it. To succeed, such brevity requires that an extraordinarily 
high percentage of the answers be correct; the applicant has given us 
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but little, if anything, to serve as a basis of credit for exhibiting 
knowledge of the area of the law covered by the question and making 
a lawyer-like analysis of the issues. Some err on the side of prolixity. 
My first conference with an applicant was with one who not only had 
written, in a small, fine hand, two full pages on each of the fifty 
questions but, in addition, had written at the top of each page, on the 
margins, and had filled the inside of the cover page and both sides of 
the back blank page. He had overwritten the examination, and it was 
not too surprising that he failed by a small margin. After answering 
a question correctly, this applicant proceeded to write generally, and 
often inaccurately, on the subject matter. The examiners had no 
choice but to deduct a few points. Our conference caused the applicant 
to realize that he should limit the scope of his answers the next time. 
He did, and passed with an exceptionally high grade. 


A frequent query is whether any particular style of writing is 
desired, or “Was it my style of writing?” Many applicants receive 
misleading advice to the effect that we have a favorite formula for 
answering questions which we like to have applicants follow. The 
variety of versions of our supposed formula is staggering. We are 
informed that we prefer a direct disposition of a question at the very 
beginning of the answer; also, that we desire to have it at the very 
end of the answer; that the scope of answers should be limited to a 
consideration of the precise problem presented; that discussion of 
the entire area of the particular subject involved is desired; that 
reference to minority viewpoints should be avoided; that discussion 
of a minority viewpoint will bolster a grade; that the length of answers 
should never exceed a single page; that two-page answers are pre- 
ferred; that poor handwriting and poor spelling result in severe 
marking down of grades; that neither have any bearing on the grade. 
Patiently, we explain that we have never announced nor prescribed 
any formula for answering questions. The idea that the five examiners 
and five lawyer-assistants, who read the answers, would ever adhere 
to a preferred formula is inconceivable. The repeater is assured that 
no form is prescribed. Precious time is lost in attempting to follow 
someone else’s form, time which should be devoted to content. For 
most of our applicants, it has taken a minimum of twenty years to 
develop a style. Our advice is that he write in his own familiar style 
and forget about following another’s form. 


We seek to impress the importance of analysis of the facts 
contained in the question and recognition of the precise problem 
involved, and of both general and specific issues. Illustrating with a 
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Negotiable Instruments question, we point out to the applicant that 
it is easy enough to recognize the general subject covered by the 
question, but that he must next recognize the specific area of that 
troublesome subject. The overriding purpose of the examining process 
is the testing of the ability of applicants to analyze and to reason when 
confronted with factual situations of the character they will face in 
the practice of law. 


Some applicants are reluctant to commit themselves to a definite 
answer to any of our questions. They will state opposing views of the 
issue presented, but carefully refrain from expressing an opinion as 
to which is the sounder. If there is any single answer which we dislike, 
it is the “hedging” answer. Good reasons assigned for an incorrect 
conelusion are infinitely preferable to reasons assigned both ways 
without reaching a conclusion. Variants occur. In a recent examination 
an applicant invariably commenced his answers in this fashion: “I 
am not sure of the answer but my guess is * * * .” We know without 
being told that many are guessing, but no purpose is served in being 
so candid. Assume that our guessing applicant writes a ten-point 
answer. Is he entitled to full credit? 


Our conferences disclose that few applicants read their answers 
before submitting them to us at the examination. Even a hurried 
reading will show a few errors. For the applicant who is close to 
passing, correction of these errors, which are frequently flagrant, may 
mean the difference between passing and failing. So, we recommend 
that applicants read what they have written—before we do. 


The question recurs, “What were my weak subjects?” Only rarely 
do we give an applicant a “breakdown,” a list of the subjects passed 
and failed. A new examiner may be inclined to grant such requests. 
Experience soon indicates that he was wrong. If we tell an applicant 
that he has failed Equity, Evidence, Negotiable Instruments, Surety- 
ship and a few other named subjects, he is likely to devote a dispropor- 
tionate amount of time in reviewing those subjects for the next exam- 
ination to the neglect of those he passed the first time. Moreover, he 
is quite likely to study intensively in the areas of those subjects 
covered upon the last examination. Then he will be dismayed when he 
writes the next time to find that we have covered other parts of those 
subjects. So he does no better in the subjects he failed the first time 
and will probably do worse in those he passed initially. A general 
review of all the examination subjects is preferable to a review of a 
limited number of subjects. An overall view of the law is needed. 
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The best advice is to suggest that he allocate his time on the basis of 
the number of questions generally asked upon the twenty subjects. 
We have what are referred to as four-question subjects such as Con- 
tracts, Real Property and Constitutional Law; then there are three- 
question subjects, Evidence, for example; two-question subjects, 
Wills; one-question subjects such as Domestic Relations. In short, the 
previous examinations furnish the guide for apportioning his time in 
reviewing. 


One reason for the consistently poor showing in certain subjects 
is that the law schools do not offer courses in some of the subjects 
prescribed for our examination. Equity is not given as a separate 
course in many schools. Students, we are advised, are expected to 
learn the basic principles of Equity Jurisprudence as a by-product of 
other courses. Suretyship, we understand, will be learned in connec- 
tion with courses in Contracts. Such departures from traditional 
programs are reflected in the fact that, on the average, examination 
after examination, year after year, applicants have more trouble with 
Equity than any other single subject, and so much difficulty with 
Suretyship that we yielded by reducing the number of questions on 
this subject from two to one. 


Our views find support in a letter from a former justice of our 
State Supreme Court: “it cannot be impressed too thoroughly upon 
the deans * * * that the students should be taught in the courses 
required by the bar examiners. * * * we are interested in knowing 
that the persons admitted are well grounded in general principles.” 


Perhaps the disappearance of Equity from the curricula of so 
many law schools accounts for these gems: “He sat on his laches 
and loses his paramount position.” “Equity will not shoot a mouse 
with a cannon.” “Equity will not stoop to pick up pins.” “Equity aids 
the widow.” 


Then we find applicants who have never had courses in basic 
subjects although offered by the law schools. One applicant said that 
Perry Mason was the sole source of his knowledge of criminal law. 
The fact that some applicants have not been exposed to the subject 
may account for this answer to a question calling for an explanation of 
three methods of reviewing criminal cases in our State: “Appeal to 
the State Supreme Court. In Illinois, the State Supreme Court refuses 
to listen to such appeals, and the appeal is then made to the United 
States Supreme Court.” And, it may be that the applicant who wrote 
the following answer should forget about a career at the bar and 
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consider going into the diplomatic service: “In other words, if a 
husband kills a man who he finds in bed with his wife before an un- 
reasonable time has elapsed and he actually was provocated, it is 
voluntary manslaughter.” 


Our Board has revised the list of subjects covered on the ex- 
aminations by adding new subjects, such as Federal Taxation and 
Federal Jurisdiction and Procedure, and eliminating certain subjects 
such as Municipal Corporations. We feel that our subjects and ques- 
tions should keep pace with changes in the law reflected by new de- 
velopments in the law school curricula. New and important subjects 
appear on the legal horizon from time to time and some of them, 
Federal Taxation, for example, become exceedingly important. We 
constantly re-examine our list in order to determine whether improve- 
ments can be made by way of additions or eliminations. 


Failures are sometime the direct result of emotional and physical 
situations having no relation whatever to ability and capacity to 
write the examination. Examples include a Coif applicant who had 
been ill the greater part of two months immediately before his exam- 
ination; he was in no physical condition to write, and it was not 
surprising that he failed. Following a restoration to health and a 
reasonable amount of reviewing, he received one of the highest grades 
on the next examination. One young man who barely missed passing 
had brought his wife and their first-born home from the hospital on 
Monday before he started our examination on Tuesday morning. I 
remarked that the baby probably cried all night and that he got 
little, if any, sleep; that the baby probably cried the better part of the 
next night, and that he slept but little that night. He agreed. I told him 
that I realized he might well have felt silly to have reported to the 
examiners that he was unable to write the examination because his 
wife had had a baby ten days ago but, in my opinion, that is exactly 
what he should have done. Another applicant reported that he became 
a father on Wednesday night, right in the middle of a recent examina- 
tion; that he was very tired on Thursday morning, and that he found 
the last session extremely difficult. His grade fully confirmed this. 
And there was a young man, formerly a chemist, whose vision had 
become impaired as a result of an explosion at Los Alamos. His 
academic and law school records were brilliant. He received one of 
the lowest grades on the examination because, during the last hour of 
each session, his eyes watered so that he could hardly read the printed 
questions. His request that, for the next examination, he be placed in 
a room with better lighting was, of course, granted. He received the 


178 


grade he probably would have received the first time had he apprised 
us of his physical disability in advance. Even when we are aware of a 
physical disability, such as blindness, or almost complete loss of 
vision,—cases where we employ scriveners to write the answers 
dictated by the applicants,—we find that some applicants can write a 
much better examination when dictated to a scrivener who has long 
served them in this capacity than to one of our selection. Then there 
are the optimists. An outstanding student was married three weeks 
before the examination. The prize optimist, however, was the man 
who got married the day before the examination. Both sought confer- 
ences—relating to the examination. 


Nervousness, unquestionably, is the reason many applicants fail. 
Some—both men and women—freely admit to extreme nervousness 
at the examination. An effective remedy may be to place the nervous 
applicant in a smaller room with fewer applicants the next time. Apart 
from exhibiting our genuine interest, a principal reason why all of 
the examiners are present at the examination and appear in each of 
the rooms where the applicants are writing is to put the applicants at 
ease. Our presence, we feel, tends to lessen tension and reduce nervous- 
ness. The applicants can see that we are human beings—not the ogres 
they had imagined. And we are there to explain possible printing 
errors, and to answer non-controversial questions. A former member 
of our Board was inclined to give questions on Personal Property 
involving livestock. One of his questions dealt with the familiar 
problem of the rights of a chattel mortgagee to the increase of the 
increase. A Chicago lad signalled for assistance. The facts had him 
baffled. “I assume, Mr. Smith,” he said, “that a sow is the ah,—er— 
the mother pig!” Assured that his assumption was correct, he was at 
ease for the rest of the examination. And our downstate examiner 
decided not to confound our Chicago boys with any more barnyard 
questions. 


Conferences with a lady who had failed six times disclosed that 
she had a remarkably good grasp of the law. But when she appeared 
at the examinations she became exceedingly nervous. Before the 
seventh attempt, I told her that I would speak to her during each 
of the five sessions. This gesture of interest was enough to lessen her 
nervous tension to such an extent that she wrote the caliber of 
examination she had long been capable of writing. Another woman 
applicant, however, becomes so upset by the second or third session 
that she withdraws from the rest of the examination. The day before 
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a recent examination, she called in to say that the prospect of writing 
the examination had reduced her to such a nervous state that her 
doctor had ordered her to bed for a week. 


Many applicants intensify their review in the days immediately 
preceding the examination. This, in our opinion, is a mistake. Assuming 
an adequate review in the weeks preceding, it is submitted that nearly 
all applicants will write a better examination if they do not review 
after Sunday evening before the examination which commences on 
the following Tuesday morning. And I think it would be better if we 
made it Saturday evening. Applicants should enter the examination 
with a clear mind—not, however, completely clear. Most applicants 
groan when given this advice. I doubt if many follow it; I still think 
it is good. For the same reason we caution against reviewing between 
the sessions of the examination and, above ail, against engaging in post- 
mortems of the questions and answers with their friends. No possible 
good can come from this, and considerable harm may result. 


The principal difficulty encountered by applicants who have been 
in the United States a relatively short time is not a lack of under- 
standing of basic legal principles, but a lack of ability to express that 
understanding in concise English in the time allotted for each question. 
They come to us from Lithuania, Germany, Switzerland, Jugoslavia, 
Czechoslovakia, the Philippines, everywhere. Just imagine trying to 
answer a question in Lithuanian in eighteen minutes! An increasing 
facility with the English language takes care of most of these applicants. 


Legal aptitude tests are suggested for some of the apparently 
hopeless. The plague would be no more frightening than the prospect 
of submitting to such a test. 


Afforded an opportunity to discuss the examination with an ex- 
aminer, many applicants correctly analyze their difficulties—some 
understandingly and some unconsciously as did a 41-year old applicant 
last month when I inquired why he had waited from March of 1954 
until September of 1955 to write his second examination. He replied 
“T should have wrote it again before now.” 


Then there are those who well know that they are inadequately 
prepared to write the examination but who nevertheless decide to take 
a chance. For some, the short period between law school final ex- 
aminations and the bar examination gives but little opportunity to 
review twenty subjects. This situation has accounted for the failure 
of a few superior students. Others simply were not prepared, wrote a 
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poor examination, knew they did so, and came to us not to learn why 
they had failed, or how badly. As one put it at the conclusion of our 
conference, “Now, Mr. Smith, if I may speak frankly, I would say that 
my opinion of the Illinois Board of Law Examiners would have gone 
down considerably had the Board passed me on this exam.” 


No matter how helpful we try to be, we cannot measure up to the 
expectations of some who seek our advice. Last March, an applicant 
who had been admitted to the bar of a neighboring state thirty years 
ago, but who had never made any pretense of practicing law, was 
granted permission to write our examination. The next day after the 
examination he wrote: “I wish to commend the Board for the high 
character of jurisprudence set for the State of Illinois by the quality 
of the questions presented in the bar examination. I must also add 
that I was impressed with the intelligent dignity and quiet modesty 
of you and your staff and the manner in which the examination was 
conducted.” After this I rather expected something like the following: 
“I was familiar with most of the questions but feel that I do need the 
assistance of some courtesy credits as coming from the bar of another 
state.” The insuperable difficulty was that he needed too many 
“courtesy credits,” receiving the lowest grade on the examination. 
Perhaps I should add that we do not give courtesy credits. 


Finally, our conferences with applicants afford us the oppor- 
tunity of dispelling the more vicious rumors propagated by the rumor 
factories. An applicant tells us that “someone” had told him that “he 
would never be passed.” Another, who had failed twice, told us 
that a prominent politician had told him that our Board would never 
pass him. Neither of these two applicants was known to any member 
of our Board. The applicants write under numbers and we do not 
know the identity of the authors of the papers when we read them; 
we do not know who passed or failed until all the papers have been 
graded, the grades calculated, computations verified by an expert, 
and the results tabulated. Only then are envelopes containing the cards 
identifying the applicants opened. An explanation of this procedure 
satisfies the applicant. 


After his ninth failure a public official wrote us: “Despite the 
completion of another strenuous six months of study and class attend- 
ance in both day and night sessions, to me it seemed predictable and 
almost certain that I would again be notified of failure, which proved 
true, with the writing of the August, 1953, examination. I have a 
feeling of apprehension or concern that the bar examiners have un- 
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supported detrimental information on file against the writer, which 
is not founded on fact.” I tried to disabuse him of the idea that the 
Board had anything against him, and pointed out that his letter 
approached an attack upon our integrity. Such an intention he 
vigorously disclaimed. To applicants who develop a persecution com- 
plex, such as exhibited by this one, every effort to reassure them with 
respect to the anonymity of their papers is made. With the applicant 
mentioned, the efforts were wasted. Seeking permission to write an 
eleventh examination, he says: “One may say that I have developed 
a sort of emotional immunity to the fact that the board of law exam- 
iners have decreed my certain failure for every examination I have 
written. The time, money and privation that myself and family have 
endured in my ceaseless quest to acquire a license is no longer measur- 
able in material things. After such failure I am always prompted to 
continue on by reference to Joshua 1:9.—Be strong and of a good 
courage, neither be thou dismayed: for the Lord thy God is witk 
thee whithersoever thou goest—I am not eccentric or a crack pot; | 
believe myself better qualified than many whom I have seen readily 
obtain a license.” 


We conceive it our duty to aid some repeaters in deciding that 
such talents as they possess could be employed to better advantage 
in some field other than the law. In this we are almost uniformly un- 
successful. I recall a woman of uncertain years, employed by the 
State of Illinois, who received the fourth from the lowest grade of 
545 applicants on her fourth examination. Her standing on the suc- 
cessive examinations was uniformly poor. My efforts to dissuade her 
from making another attempt to pass the examination were in vain. 
I thought I had succeeded until three days later when her request 
came in for permission to write another examination. She wrote to 
our handsome bachelor Secretary: “I am sure you realize that I am 
really serious about becoming a lawyer in the State of Illinois, despite 
my grand old age of 46, and that I fully expect to practice actively 
after I take the Bar and pass it. It is the scuttlebut around women’s 
groups that you are not interested in anyone especially women after 
thirty-five. However, I see no age limitation in the law for women, 
and expect and am determined to have every consideration.” That 
she shall receive. 


Our conferences with repeaters have proved helpful to them. 
The statistical data indicate that the names of those who consult 
with us soon disappear from the list of applicants, for one reason or 
another. We have created a remarkably high degree of good will 
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upon the part of the repeaters. If we have accomplished nothing 
more, our time—an average of forty-five minutes for each conference 
—has been well spent. We maintain cordial relations with our 
Supreme Court, the seven law schools of the state and the successful 
applicants. Equally important, in our opinion, is that we merit the 
good will of the repeaters. 


Minnesota Has State 
Advisory Council 


The published rules for admission to the bar of Minnesota include: 


Rute XII 


State Advisory Council: The State Advisory Council shall consist 
of the following: 

1. The chairman of the Legal Education Committee of the Min- 

nesota State Bar Association. 

2. A past president of the Minnesota State Bar Association, to be 

designated and appointed by the President of the Minnesota 
State Bar Association. 

3. Two members of the State Board of Law Examiners, to be 

designated and appointed by the Supreme Court. 

4. The deans (or representatives appointed by them) of each of 
the approved law schools within the State of Minnesota. 

The Secretary of the State Board of Law Examiners, who shall 
serve as the secretary of the State Advisory Council. 

Said council shall consider matters of general policy concerning 
admission to the bar, including proposed amendments to the rules for 
admission to the bar, and other matters either specifically referred 
to it or deemed worthy of consideration by it, and shall make such 
recommendations to the Supreme Court concerning matters under con- 
sideration as it deems advisable. 

The secretary of the State Board of Law Examiners shall call a 
joint meeting of the council and the board at least once each year. In 
addition thereto, the council shall meet at such other time as it may 
be called together by the Supreme Court, the Board of Law Examiners, 
or on its own motion. 

The members of the State Advisory Council shall receive no 
compensation by way of fees or expenses. 
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